Respondent's testimony and evidence - KENT 83-86 and KENT 83-66

Kerry Teague testified that he was a drill foreman on
the day of the accident in question, and that he observed
the highwall and was looking for loose material.  He stated
that on September 3, 1982, when he observed the highwall,
he found it to be in good condition and properly scaled.  He
confirmed that when he observed it on September 2, 1982, he
saw no loose rocks or other material (Tr, 168) .  He confirmed
that he has known the accident victim for "all of his life,"
and he considered him to be an experienced and safe worker,
and did not believe that he would work in an unsafe environ-
ment (Tr. 169).

On cross-examination, Mr. Teague confirmed that the
entire pit in question was under his supervision, and he
stated that he traversed the pit area by truck and by walking.
He confirmed that his shift starts at midnight and that it
is dark, and that any lighting present would be generated
by the lights on the particular pieces of equipment operating
in the pit area.  He explained the movement of the stripping
shovel on the day of the accident, and he stated that 50 or
60 feet of overburden was stripped that day.  He also indicated
that at the time of the accident, the shovel had moved
approximately 36 to 45 feet along the highwall.  He also
confirmed that he did not remain in the area after 8:00 a.m.
on the day of the accident (Tr. 175).  He confirmed that
he next went to work at 12 midnight after the time of the
accident, and that the area was still cornered off, and
that he performed no work at the location of the accident
(Tr. 176).

In response to further questions, Mr. Teague stated
that the area where the accident occurred had been stripped
for two days prior to the time of the accident (Tr, 179).
He confirmed that when loose materials are encountered
it is "stripped down," and that this is done "if it is
hazardous," and that "we do take care of it" (Tr. 180).
When asked to explain when such loose material "is not
hazardous," he stated "I can't" {Tr. 181).  He confirmed
that he was not present when the accident occurred, and that
his observations of the conditions of the highwall were based
on what he saw on the previous shift and on the shift after
the accident (Tr. 181) .

Robert Barrett, testified that on September 2, 1982,
he was the drill foreman at the pit in question, and he
explained his duties (Tr. 184).  He confirmed that he had
six people working for him that day, including the accident
victim, and he considered him to be a safe and good worker
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different from other areas which had been dragged or scaled, ,
